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AGENDA

Gall to Order and Introductions
Approval of February 13, 2015, Meeting Minutes

Update on Reentry Symposium — May 28, 2015

Parceptions of Justice Presentation at Appeliate Judges’ Conference

Membership Update: Reappointment of Co-Chair; Appointment of Annie Lee and Seeking of New DMCJA
Representatives

Budget

Outreach Commitiee — Annual Report, Website, and New Artwork
Workforce Diversity Committee — LEAC Grant (Diverse Bar & Bench Project), and Judges of Color

Reception

MJC Legislative Update
Youth and Justice Forums ~ Past & Upcoming Forums
Access to Justice Conference — June 12-14, 2015, Wenatchee

Bending the Arc: Building Leaders Who Make A World of Difference ~ David Domke, UW Department
of Communication Professor and Chair, Center for Communication, Difference and Equily

Presentations by Seattle University Law Students andlor Faculty

Discussion - What Can the Commission do in Response {o the Issues Raised by Ferguson?

NEXT MEETING

Friday, June 12, 2015
Wenalches Convention Center




- | Friday, February 13, 2015
WASHINGTON | 8:45 a.m, - 12:00 p.m.

TS | A0C seaTac Office, SeaTac, WA

MEETING NOTES

Commission Members Present Members Not Present
Justice Mary Yu, Co-Chair Jeffrey Beaver

Justice Charles Johnson, Co-Chair Prof. William Covingion
Judge Veronica Alicea-Galvan Prof. Jason Gillmer
Judge Lisa Atkinson (via teleconference) Uriel ifiguez

Prof. Lort Bannai Carla Lee

Ann Benson Commissioner Joyce McCown
Prof. Robert Boruchowitz (via teleconference)  Judge LeRoy McCuliough
Steve Clem Judge Gregory Sypolt
Sgt. Adrian Diaz

Judge lLisa Dickinson AQC Staff Present
Judge Theresa Doyle Cynthia Delostrinos
Marie Eggart Danielle Pugh-Markie
Judge Deborah Fleck

Bonnie Glenn Guests

Russell Hauge Erin Apie

Yemi Jackson Lucas Bernardo

Karen Murray Tamara Gaffney

P. Diane Schneider Hillary Madsen

Judge Lori Smith

Travis Stearns

Justice Debra Stephens (via teleconference)
John Yasutake

Judge Dennis Yule, Ret. (via teleconference)

| AP

The meeting minutes from the November 14 QG‘M,' meahngj wé%e approvéd.

©

MEMBERSHIF

Mew Commission Member - Steve Clem

Steve Clem is the Commission’s new representative for the Washingion Association of
Prosecuting Attorneys (WAPA). Mr. Clem worked as an atlorney in legal services and private
practice before he was elected as the Douglas County Prosecuting Attorney in 1895, where he

has been for the past 20 years.

SUPREME COURT SYMPOSIUM

Mark vour calendars for the next Symposium at the Supreme Couwrt, which will take place on
May 28, 2015, from 830 a.m. - 12:30 p.m. at the Temple of Justice. Justice Yu and Cynthia
had a meeting to come up with ideas for pessible speakers and topics. Justice Yu will be calling

.



Washington State Mincrity and Justice Commission
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upon a subcommittee of Commission members who expressed their interest in helping put this
event together. Wea plan to approach MacArthur about possibly providing assistance, as they
were key in helping bring out a speaker for last year’s forum and aiso provide books for the
justices. We would like the topic of this year's forum to be on reentry and the barriers that
people face when {rying to reenter society afler incarceration.

q Engagements ~ Bellingham City Club

The Commission has recently received a number of speaking requests, and Justice Johnson
and Justice Yu would like to invite other Commission members who are interested to volunteer
to be “on-call” to maybe do some of these speaking engagements in the future. The requests
are from groups and organizations that are interested in the topic of racial justice, juvenile
justice, and are sometimes looking for a neutral voice to help facilitate a discussion on some of
these issues.

Commission Speaking

Justice Johnson was recently in Bellingham doing a luncheen talk with the Beliingham City
Club. The Bellingham City Club is an active group of community leaders that puts together
monthly luncheons where they invite speakers on a number of different topics. For the month of
January, they were interested in the issue of race in the justice system. The program was well
received. After the presentation there were people who were interested in the work of the
Commission and how to get involved. We are a statewide commission so it is important for us
to participate in all parts of the state. As the Commission gets more exposure it is likely that we
will be invited to have more of these discussions to address racial bias on a larger scale.
Contact Cynthia at gynthia. delostrinos@courts.wa.gov if any members on the Commission are
interested in being included con a list when there is a request for a speaker.

Judge Alicea-Galvan is scheduled to speak on March 4, 2015, at Bellingham City Hall. The title
of the event is, "Examining Race: Civic Engagement Post-Ferguson, Where Do We Go From
Here?”

it was recommended that siaff create 2 hand-out on the Commission. The Ouireach Commities
would be the appropriate Commitiee to work on this.

YEAR Act HB 1481/ SB 5564

Hillary Madsen with Columbia Legal Servicas gave a presentation to the Commission on MB
1481, referred to as the YEAR Act. Ms. Madsen has been working on the YEAR Act with
studenis from the University of Washington School of Law. The Minority and Justice
Commission was active in supporting last year's Youth Opportunities Act, which passed and
became law. The Legislature expressly stated that open juvenile records were a barrier {0 one’s
rehabilitation and reintegration, recognizing that people with juvenile records were being barred
or experiencing real challenges in securing jobs, education, and employment. It is also
important to think about racial disproportionality in records seaiing. In 2013, there was 3
Washington study done that found that of the records eligible to be sealed, out of 70 percent
that were white, 78 percent were sealed. In conirast, ouf of the 12 percent of African American
records that were eligible, only 8-7 percent were sealed. For Native Americans it was even
worse, out of the 5 percent that were eligible, only 2 percent were sealed. The same study
inoked at iob applications and found that white kids who had an open criminal record were more
likely to get a job than a black kid who had no criminal recerd.
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Washington State Minority and Justice Commission
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The Youth Opportunities Act that passed last year created a routine record sealing process
whare when Kids turn 18 and have been released from confinement, completed supervision,
and have paid all legal financial obligations, there will be an administrative hearing on their 18"
birthday where a judge wili order their records to be sealed. There is no requirement for that
individual to have 1o appear and no requirement for the person tc have 1o notify anyone,

One of the problems with the Youth Opportunities Act that has arisen is the LFO and restitution
component. The kids who do not have the ability to pay their LFOs or restitution in full will not be
eligible to get their records sealed, which creates an economic disparity in who is and is not able
to benefit from the recently enacted law.

The YEAR Act attempts to address the economic disparity by eliminating LFOs assessed to
iuveniles. It would give judges the authority at disposition to allow youth to work off restitution
with community service and the discretion 10 decide whether the debt should be paid joint and
severally when a juvenile turng 18 and the routine record sealing administrative hearing takes
place. in the past, a judge could not seal a record if a juvenile had any cutstanding LFOs.
Under the YEAR Act, a judge can stili seal a record if the juvenile has been making a good faith
effort to pay. However, once sealed, the person still has the obligation fo pay the LFO in full
and if payments are stopped, the record becomes public again.

Ms. Madsen is always looking for superior court judges to testify in favor of the bill. 3he has
been working with Judge Kitty-Ann van Doorninck and Judge Steve Warning who have been
very supportive. Juvenile Court Administrators also testified in favor of the bill, and are excited
about the provision that would allow research on the subject because there currently is not a lof
known about juvenile LFOs.

Questions

Has there been any discussion about changing the 12 percent interest rate in
Washington?

Yes-There is a bill that was introduced by Representative Roger Goodman that reforms the
laws around LFOs, inciuding changes to the current interest rate. The bill would also include a
provision that would require that the DNA collection fee only be collected once per person.

What is the position of some of the other siakeholders?

There has been negative testimony from the County Clerks’ Association, There is a
philosophical difference of opinions as well as technical and operational problems that have
been expressed. There is concern about juveniles paying restitution in full before their records
are eligible to be sealed, as they believe that sealing is an incentive to pay ocutstanding LFOs.
One of the main concerns that the Clerks have is the loss of revenue for counties. The Clerks
have to comply with mandates, often times with no financial support. For most counties the
collection of LFOs is a revenue source that they are using to maintain mandated programs.

One of the biggest concerns for individual counties is the financial impact this bill will have on
them. When a county loses revenue, the guestion becomes how do you continue to support the
court system? Counties cannot ask for additional staff if this law comes intc play, yet there is no
way 1o perform what this bill asks without additional staff, without additional revenue. The
Cleris are doing the best they can with collection of LFOs, which at one fime didn't use to be
the job of the Clerks. While there is agreement that some of the policies and praciices around
juveniles needs to change, they don’t know if the answer is doing completely away with LFOs.
They agree that there is a problem especially when a defendant does not have the ability to pay,
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but the concern is where Clerks will receive the revenue they will likely be losing from no longer
collecting LFOs.

The sheriffs testified with concerns about the bill noting that they don’t have access to sealed
records, and only prosecutors and courts do. The sheriffs would like access for making
employment decisions and officer safety. Landlord groups are in opposition because they think
L.FOs should be paid or worked off in community service because it shows that the individual is
being held accountable. Newspaper advocates generally think sealed records are a problem.

What happens when a record has been sold to commercial agencies and disseminated—
wouldn’t that defeat the purpose of sealed records if the information still exists and can
be uncovered with these agencies?

Right now this is still an issue. However, in the consumer protection act people can challenge
the inclusion of criminal records that have been sealed by going through a dispute process,
This is an issue that may be brought back to the Legislature at a later time after this bill has
been passed. There is also another bill going through the Legisiature around banning the box
that requires people to disclose certain criminal histories.

Are there certain crimes that are excluded from this bili?
Yes—the same crimes that were excluded from last year's Youth Opportunities Act are still
excluded in this bill.

| STAFF REPORTS

MJC LEGISLATIVE WATCH LIST

There are a few pieces of legislation introduced this session that are within the scope of the
Commission’s mission and that staff have been walching through the legislative process. The
co-chairs are lpoking for isadership of Commission members, particularly supsrior court judges,
to take the lead on some of these pleces of legislation given the need for the co-chairs {0 remain
neutral on matters that may come before them in the future. Commission members can expect
to see letters of support sent out on behalf of the Commission with Judge Doyle’s name or
another Commission members’ name and signature. We are working on a way {o be able to
participate in this process but are still trying to figure out the best way to navigate without
compromising positions. it is important that we are involved in this process and we are working
on a way {o continue to do so. Cynthia will continue to provide updates on the legisiation that
the Commission is “watching” to those Commission members who indicate they are interested
in receiving updates.

Legal Financial Obligations (LFOs)

Judge Dovie and Cynthia participated in planning meetings with Representative Goodman
weighing in on the draft of his bill. The goal of the bill is to reform current laws around LFOs in
order to set the stage for more restitution to be paid to victims. The bill would require that
restitution be paid before all other LFOs. It would eliminate interest on all non-restitution LFOs
and would require judges to eliminate accrued interest when restitution has been fully paid. 1t
requires that only one DNA fee be collected per person, and eliminate any fees for those who
already have DNA on file. For purposes of "costs” (as opposed to “fees”) the bill makes clear
that courts can only apply ‘costs” if there is a finding of ability to pay. The bill defines "ability to
pay” as non-indigent, using the definition of “indigent” under RCW 10.101.010. “Ability to pay”
will be determined at the time of sentencing, not one’s abilily to pay in the fulure. Advocates

A



Washington: State Minority and Justice Commission
Meeting Notes, February 13, 2015

have old us about actual incidents when judges have said things like “the defendant may win
the lottery” and make a determination on an individual's future ability to pay based off of that
belief. The provisions in this bill would eliminate that sort of abuse.

The current LFO statutes do not incorporate a due process requirement before a judge can hoid
an individual in contempt for non-payment of their LFOs, and that individual could face jail time.
This bill would require a2 hearing on whether non-payment was willful before an individual is
jailed for non-payment. There is a section added to the bill that would reguire the court to make
a finding of willfulness and then issue a summeons before issuing a bench warrant. When
determining willfulness, the court will look at the individual's ability to pay. The hope is that with
clearer requirements it will become easier for courts to enforce LFQs properly and uniformly.

Questions

Does use of RCW 10.7101.070 mean that anyone who comes before the court with a public
defender will be released of LFQ obligations?

Yas-—but only of those LFOs that are defined as “costs” under the statute, not "fees” or “fines,”
not the victim penalty assessment or restitution obligations. There was concern raised that a
very high majority of defendants are appointed with a public defender, and while a majority of
them do not have the ability to pay, there are some that do. Judges will appeint counsel if the
individual comes to court without a lawyer without making the determination on ability to pay. it
was also raised that one can still qualify for a public defender, but be required to give a
promissory note to pay later for the services. Judge Doyle will raise these concerns with
Representative Goodman.

Certificates of Restoration of Opportunity (CROP) ~ HB 1553

Last year, Columbia Legal Services (CL3) presented this bill to the Commission concerning
certificates of restoration of opportunity (CROP). The bill was introduced in the legisiature last
year but was pulled. Judges and the Department of Social and Health Services wanted to know
more about the bill and how it would be carried out. One of the big concerns was whether it was
a certification of rehabilitation of the applicant. After the bill was pulled, the advocates at CLS
did a lot of work to follow up with all of the groups that had expressed concerns. They worked
with superior court judges and had a lot of their concerns addressed with this new bill.

Currently, the superior court judges are in support of the new CROP bill, which is a fairly
dramatic redraft from last year's bill, as it addresses many of the concerns from the different
stakeholder groups. There are over 90 different professions that are categorically barred {0
individuals with criminal records. This bill is intended for an individual with a criminal record to
present to prospective employers or housing providers a certificate showing proof that they have
remained crime free and have taken steps towards improving their lives. The certificates don't
require sealing or vacating a criminal record and acknowledges criminal history with an
opportunity o show progress and positive steps taken (o move beyond.

Racial Impact Statements

Racial impact statements are a tool for legislators to assess the racial impact of a particular
piece of proposed legisiation. Implementing racial impact statements in Washington was a topic
of the past two Minority and Justice Commission and Sentencing Guidelines Commission joint
meetings, Senator Bob Hasegawa was present in the audience at the last joint meeting that
was held at the Tukwila Community Center on November 11, 20114, After the meeting, Cynthia
and others who were present at the mesting were inviled to participate in working sessions to
help Senator Hasegawa create a draft of the racial impact statement bill that he wanted to
propose during the upcoming legislative session.
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Cynthia testified at the Senate policy committee hearing on behalf of the Commission, alongside
Dave Boerner from the Senlencing Suidelings Commission, and Lilian Mewko on behalf of the
Washington Defender Association. Many organizations signed on in support of the bill, and
none signed on in opposition.

A companion bill has also been brought by Representative Sawyer in the House. Alse, the
Justice Reinvestment bill has explicit language authorizing and mandating racial impact
statements.

Fair Chance Act - HB 1701
This bill addresses another aspect of reentry. The Commission was approached about
supporting. Information on the bill is included in the packet.

ACCESE TO JUSTICE CONFERENCE

Tha Access to Justice Conference will be held in Wenatchee on June 12-14. The Commission
will be having its June 12, meeting in Wenatchee at the same location in order 1o encourage
Commission members to attend the ATJ Conference. The Commission will cover the cost of
travel and lodging. Commission members will be responsible for covering their own regisiration
fee for the conference which is $250. The Conference is critical, and this year's theme focuses

on racial equity.

The Commission meeting on June 12 will be from 10:00 a.m. - 2:00 p.m.. On the evening of
the 12! there will be a reception. Saturday June 13 will be a full day of workshops. Cynthia will
provide more details at next Commission meeting.

The Commission submitted two Conference proposals for programming. One of the proposals
was put together and submitted in partnership with Access to Justice Leadership Cohort i,
around the issues surrounding Ferguson and gaining a deeper understanding of racial equity.
The other proposal was submitted by the Juvenile Justice Subcommittee and is a follow up to
the Courts Igniting Change Conference looking at the school-to-prison pipeline, disproportionate
practice of school discipline, looking at the issue from a community perspective.

TRIBAL STATE COURT CONSORTIUM

The first regional meeting of the Tribal State Consortium will be held at the Suquamish Tribal
Court on February 25, 2015, Danielle Pugh-Markie has been working with Judge Cindy Smith
of the Suauamish Tribal Court on putting together the agenda for the regional meeting.
invitations have been sent out to all levels of judges in Clallam, Jefferson, and Kitsap countiss,
and all of the tribal courts in that region. Heather Singleton from the Tribal Law and Policy
Iinstitute and Judge Thomes are going to help facilitate the dialogue.

Washington has an amazing resource on these issues in Judge Raquel Montoya-Lewis, ong of
four Native American judges at the state court level nationally. Her experience as iribal court
judge, combined with her work as a professor on issues of racial disparity, make her particularly
knowledgeable about the issues that our Commission deals with. We need to reach out to her
about these meetings.

The purpose of having regional meetings is to bring together judges from fribal courts and state
courts that sit in close proximity fo one another, and help them build relationships with one
another, talk about areas of overlap between the two courts, and try to identify areas where
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practices and communication can improve between them. One of the most critical parts of the
meetings is to gain a better understanding of the iribal court judicial operations, therefore all of
the regional meetings will be hosted by tribal couris.

Given that we have Judge Atkinson on the Commission appointed as our tribal court
representative, she should be our liaison to the Consortium on behalf of the Commission. We
need to make sure that she gets all of the information about the Consortium meetings.

UPCOMING YOUTH AND JUSTICE FORUMS

The UW Law Academy is going to be held on March 13, 2015, at the University of Washington
Schoo! of Law, and is working in partnership with the Commission and the MLK Youth and Law
Forum. The MLK Youth and Law Forum will be celebrating its 25" anniversary and they are
planning on doing three events this year. The first is a youth and law forum one-day event,
which is in partnership with the UW Law Academy on March 13. The second event will be their
traditional community event on Saturday, April 25, 2015, and the last event will be & dinner for
volunteers and community partners in celebration of the 25" year of the MLK Youth and Law
Farum.

The Commission is also sponsoring the Chelan Diversity Justice Day for Youth on March 25,
2015. There is money set aside in the budget for Commission members who want to attend the
forums. The expectation is that you will be engaged, volunteer, and will talk o students. These
forums are a real and active way that the Commission can reach out to youth. They present an
amazing opportunity to share your love of the work that you do. They also present an
opportunity o remove barriers between the community and the justice system.

We are always looking for giveaways for the students. A special thank you to Commission
member Yemi Fleming-Jackson for donating Xboxes for the Tri-Cities Youth and Justice forum
for the past two years. If you have anything we could provide to the youth as giveaways at the
forums, please let staff know. It could not be stressed enough how impactful these youth and
law events are for both the youth and the volunteers that participate.

REVITALIZING COMMITTEES

We would like to have all of the commitiees reestablished so that Cynthia can reach out to the
commitiees when projects come up. Cynthia will follow-up via emall with Commission members
about which commitiee thay would fike te join. Everyone should join at least one commitiee.
The cormmittees will try to meet monthly unless it does not make sense 10 meet monthly.

Outreach Commitiee

The first and time-sensitive project of the Quireach Commiltee is to lock at a draft of the Annual
Report and provide edits. The last annual report from the Commission was in 2011, We need
to get a report put together and make a decision on whether the report should cover 2012-2014.
Cynthia has a draft of the Annual Report ready 1o be edited. The mission statement for the
Outreach Committee has been o produce an Annual Report and to obtain and coordinate a
program of acquiring artwork for use in Commission posters. Judge Yule has been in contact
with the Onyx Fine Arts Cooperative, which is an organization in Seatile that is a coliection of
artists of African descent. A link to their website can be found at www . cnyxarts org. Judge Yule
will connect with artist Ashby Reed about submitting artwork 1o the Commission. The ATJ
Conference might be a good time to reveal a new poster for this year. The Committes will lock
into that possibility.
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Workforce Diversity Commitiee

A possible new project for the Workforee Diversity Committae is to update the Judicial Officers
of Color Directory. The Commission has been approached several times about providing the
demographics for the Washington judiciary, and we don't have updated numbers.
Approximately 25 percent of the new judges attending this year's Judicial College were judges
of color. 1t would be nice if the Commission organized or hosted a meeting or reception for
judges of color to meet. Often times the job can feel isolating and this meeting would provide an
opportunity fo talk about unique issues impacting judges of color who often times feel isolated. it
would be a great effort of the Commission to suppert an event or ongoing meeting if someone
wants to try fo organize and host it. Ultimately, we want to create something ongoing. Maybe
the Minority and Justice Commission could try to host something at the ATJ Conference or Fall
Conference. It was mentioned that once judges of color are able to have a separate convening,
other judges need i be educated about what the unique issues are.

Cynthia will follow-up via email with all Commission members asking them which commities
they would like to join.

Civil Legal Needs Study

David Kennan provided a written summary updating the Commission on the status of the Civil
Legal Needs Study. The Study is scheduled to be completed this spring or summer. If you
have any thoughts or questions feel free to contact David Keenan directly. 1t is a really
important study that will be the foundation of a discussion that everyone will use because it will
address how poverty effects access and how iegal aid is responding.

| DISCUSSION |

What is the Commission’s Response to Ferquson, NY, and now Pasco?

A lot of people have asked what the Commission is doing in response to issues raised by
Ferguson. The co-chairs wanted to open up the discussion to the Commission membership.
What should we do? Is what we are doing now enough? We recognize the great work that the
universities and law schools are doing and we don't want to duplicate efforts, but is there
something that we can do that would be both timely and appropriate given our role as the
Commission?

One of the things we could do is facilifate a dialogue bstween youth and law enforcement
around issues involving use of force. In preparation of the Courts igniting Change Conference,
Commission member Bonnie Glenn was working with a group of young people who shared their
stories about negative experiences they, their family, or their close friends had with police
officers. I began a dialogue around some of those issues which sparked the youths’ interest in
participating in more dialogues and opportunities 1o talk about issues ke these. Youth have an
important perspective on these issues and we should pay attention {o that and take the
opportunity to provide education and a space {o dialogue.

The recent events in Pasco, Washington, were brought up at the meeting. It was mentioned
that one of the things that was different about the response in Fasco and the response in
Ferguson was the transparency of law enforcement. In Pasco, immediately following the
incident, the officers involved were named and the Chief was available to the media. Unlike in
Ferguson where there was no willingness of law enforcement to identify the officer.
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The Department of Justice is currently working with different community groups on these issues,
They currently offer young people workshops on what to do when stopped by police. One
aghaervation of Farguson ig that it is 2 place where people who live fogether in the same
community are so ignorant and detached from one ancther. This is a phenomenon that is
happening in many urban areas throughout the country. Whatever the response is, it will have
to be comprehensive and is going {c iake many years to address.

There must be an acknowledgment of the role of the judicial system in continuing to perpetuate
a systern that is inherently biased. As judges of color, it is very difficult fo address institutional
racism on a personal level. There exists a iension professionally, when you have the
philosophy of service to the public and ideals of justice, but also an acknowledgement that we
have a part in continuing to perpetuate an unjust system and not speak out against it. We
cannot take the high ground and be in places of privilege and power within the structure. What
does it mean to hold a position in a system that we know has bias? We work within structures
that have been created to carry out institutionalized and structural racism. Justice is the best
path to equality. The practice of principles is what we need to address. We need to review
principals of justice and lock into where they have been warped and where inequitable practices
have been normalized. We also need to bring in our justice partners to address larger systemic
issues, but we first have to acknowledge that the systemic and institutional bias exists.

Because of ali the structures that have broken down in a system, do you hold the one police
officer or the one prosecutor accountable, like what happened in Ferguson? There are a lot of
areas that law enforcement can begin to look info and change such as hiring practices,
leadership, policing practices, and helping officers cope with frauma. How do we look at some of
these issues in a broader sense so that we can begin to make meaningful changes in the justice
system? Sometimes for large structural changes it can take ten years. These are questions
that we continually have o ask.

The justice system is much broader than just policing and implicit bias. If we are to be a leader
in our state we need to consider holding a summit that is well planned, that takes on the whole
justice system. We could invite the current FBI director to be the keynote speaker. We could
invite prosecutors, defenders, law enforcement, community members, vouth, and court
personnel and plan something large. We could seek funding from other resources to decide the
scope of the summit.

We could use Ferguson and Pasco as a microcosm and ask the question: what can we learn
from these evenis? With those events as a backdrop, we can discuss cultural problems within
law enforcement, implicit bias, LFOs, and the role of judges.

What we have learned from the current opposition to the King County Children and Family
Justice Center protests is that the community’s perception of how involved they are in the
orocess and their view about what is going on in their community, is more informed than what
judges and those within the system think they know about it. Only by joining them in an end of
the prison industrial complex do you really understand the issues involved in Ferguson. While i
would be great {0 have a professional and educational forum, these issues are really about the
community interacting with those who work within the justice systern. It is NOT just a justice
system issue, Thers needs o be some way to include community or it doesn't matter what we
all do, all they will see is that we dor’t care about them and that we don't and cannot see from
their perspective. If we say we want a frue dialogue, we have to be willing to change.
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Jeff Beaver and Russ Hauge had been in discussions with the Washington Association of
Sheriffs and Police Chiefs and the Criminal Justice Training Commission, all pre-Fergusoen bui
still really talked about the issues later illustrated by Ferguson. There is a foundation in this
arena that we can really build off of and it needs to be hand-in-hand with those organizations at
a minimum.

Two prong approach—as we reach ouf to communities {o have a dialogue with us, we also need
to reach internally within administrations. Ask curselves are we in our own structures
representing what we want to represent? We need to assess what the community’s
expectations of us are and what do we expect of ourselves.

We would like to bring this topic back at the next meeting. If we have a forum it will not be an
open forum for everyone because those forums are not productive. it is important to have
community involvement but if it is not structured it won't go anywhere. Everyone should give
some thought on a summit. We will talk aboul if more at the next meeting.

National Consortium

This year's National Consortium on Race and Ethic Bias in the Courts is June 10-13, 2015.
Justice Yu and Justice Johnson cannot attend, and it is at the same time as the ATJ
Conference, so staff cannot attend either. This vear it will be held in Buffale, NY. We want to
support the National Consortium and would fike to know if anyone else is interested in attending
on behalf of the Commission. Contact Cynthia if you are interested.

Civil Rights Resources

Judge Fleck will send an email to the Commission that includes links to the Bryan Stevenson
extended interview by John Stewart, PBS documentary on Thurgood Marshall, a lecture series
on Civil Righis, and also information about a Civil Rights pilgrimage. It was recommended that
these links be put up on the Commission’s website so that others can enjoy them too.

mmission continue to reach cut to and invite the community to
our meetings and make a conscious effort to engage the community in our work.

The next meeting is scheduled for Aprit 10, 2015, at Seattle University School of Law.

-10-



“URBAN DESPAIR” by Ashby Reed
COMMENTARY

in 2012 | was doing a series of pieces thatl portrayed inner-
city landscapes that | remembered from my youth growing
up in the south Bronx. When | first painted “Urban Despair”
it was to interpret an idea | had about our youth across the
country in those inner cities, The loud and colorful ¢lothing
was in contrast to the drab environment many African
American youth are mired in today. The building behind the
young man in the painting is my old tenement building | lived
in and done as | remembersd. The youth of the today wear
their hoodies as a fashion statement but it sadly subjecls
them to profiling by the authorities. After painting the piece
in December 2011, the Trayvon Martin tragedy unfolded on
national TV in February, 2012. And since then the hoodie
has become a protest symbol that makes an unprecedented statement about injustice and
uneven law enforcement. | never exhibited that piece until about a year after painting it, but now
it causes thoughtful conversation as we continue to watch current events playout month after
month in the news.

ARTIST STATEMENT

| started out as a Fine Artist and when in school | learned that Commercial artists ate more
regularly. 8o | switched my major and went into the advertising industry as an Art Director. Now
that | am retired | decided to take up whare | left off. As an impressionist stvled painter, | work
most comfortably with a pallet knife. | paint for enjoyment of filling a blank canvas with
something | feel works in that moment, on that space. | collect images and files of things | like
than | try to picture how | would reinterpret what 've seen and translate that onte a blank space
with whatever medium 've chosen {(pasiel, acrylic or ¢il on canvas, board or paper).

My painting process initially involves pre-skstching my composition in pencil and then laying
down colors to block in highlights and shadows, Then | work in details, refining as | build-out to
complation. | try to stick to my inner-city upbringing, but U've been known to stray. Case in point,
a seene | recorded photographically of a rocking chair on a sunny porch in Wisconsin was totally
irresistible and very visually satisfying. | still consider it one of my best lechnically correct pleces
o date.

Painting is my ool to interpret a visual opinion and it aliows me 1o express a creative moment in
fime. | consider myself @ siudent of the arts, not being a trained fine artist, so now | am truly
enjoying my creative passion after 45 years in the commercial art world. 1 guess 've come full
circle and back to what | always wanted (o be, a Fine Artist.
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Guest opinion: House bill offers needed reforms of court-imposed debts - Spokesman.co... Page 1 of 2

Juddge Gregory Sypolt And Nancy isseilis

Our criminal justice system should work fo hold offenders accountable and offer them a
meaningful opportunity 1o rebuild their lives. It should also provide restitution to crime
victims. Unfortunately, Washingten's systems for imposing financial debts on criminal
defendants often undermine these goals.

Now, our Legislature has a chance to improve this key part of the justice system by
passing legislation reforming Washington's policies on legal financial cbligations (LFOs):
the various fees, fines, court costs, assessments and restitution that courts order
defendants to pay as part of their convictions.

LFOs are imposed in all courts, for all classes of offenses, and on every convicted
defendant in Washington. These LFOs can include restitution to a victim, and fines.
Persons convicted of crimes can also be required to pay for the cost of their public
defenders, costs related to requesting a jury, and costs of jail. On average, Superior Court
defendants are assessed $2,540 per felony conviction.

The consequences of court-imposed debts can be devastating for poor defendants. Once
imposed, LFOs accrue interest at 12 percent per year. And in some counties persons who
iack the ability to pay off their LFOs are arrested and incarcerated ~ creating modern-day

versions of debtors’ prisons.

For people who are unemployed, undereducated and with limited means, LFOs can
become a permanent burden. It can lead to wage garnishment, jail and job loss. They are
prisoners of debt for the remainder of their lives.

Further, our LFO systems don't always serve the needs of victims. The law doesn't require
that victims be paid first from district and municipal court collections. In Superior Courts,
LFO payrments can be applied to collection fees or other cases, even if victims are still
owed restitution.

hitp://www.spokesman.com/stories/2015/apr/04/guest-opinion-house-bill-offers-needed-ref...  4/6/2015 12
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These problems with LFOs are receiving widespread and long-needed attention. The U.S.
Department of Justice recently issued a scathing report about the system of monetary
sanciions imposed by the city of Ferguson, Missouri, on residents. Ferguson, the
department found, through its court policies for fining people, had created a pervasive
system of cppression focused on the stopping, arresting, convicting and jailing of mostly
poor African-American residents, then using fines from those cases to balance the

city budget.

And in Washington, our Supreme Court recently issued an opinion (in State v. Blazina)
that acknowledged excessive LFOs can contribute to recidivism by making it more difficult
for people to find employment and housing. The court ordered trial judges to make an
“individualized inquiry into the defendant’s current and future ability o pay before the courd
imposes LFOs.”

LFO reform is not a partisan issue. HB 1390, the reform bill, passed the Washington
House of Representatives by an overwhelming 94-4 vote. In supporting the measure,
House members concluded that the indigent should not be saddled with unpayable debts,
and that payment of restitution should take priority. To that end, HB 1380 eliminates
interest on LFOs (other than those for restitution) and provides that indigent defendants
cannot have discretionary court costs imposed on them. And the bill provides that the
homeless or mentally il not be jailed when they fail {o pay. Equally imporiant, that
measure prioritizes payment of restitution to victims. These provisions make sense - both
in terms of being financially prudent, and foward creating an efficient, effective and more
falr system of justice,

HEB 12390 is now pending in the Senate, and it deserves to be passed. The Senale should
ensure that HB 1380 remains a comprehensive solution 1o the myriad problems with
Washington's LFO systems. Policies that prevent people from getting a second chance
need to be changed,

Washington can, and should, lead the way.
Judge Gregory Sypolt sits on the Spokane Counlty Superior Courf and is a lrustee of the Superior Court

Judges Associgtion. Nancy isserlis is the Spokane city atlorney.

Get mors news and information at Spokesman.com

13 hitp://www.spokesman.conystories/2015/apr/04/guest-opinion-house-bill-offers-needed-ref...  4/6/2015



Access to Justice Conference - Working for Justice, Our Journey Continues...
June 12-14, 2015

Wenatchee Convention Center, Wenatchee, WA

REGISTRATION INFORMATION
Registration Cost - $250 before May 15™; $275 after *scholarships are available.

& Register online at: hitp://wa-atj.org/register/, or see attached registration form
e MIC will cover: 1) Travel Expenses {mileage, airfare, parking] 2) Lodging 3) Per-Diem

AGENDA

Friday, June 12, 2015

10:00 am — 2:00 pm ~ Minority and Justice Commission Meeting (at Wenatchee Convention Center)
5:30 pm = 7,00 pm ~ Reception

Saturday, June 13, 2015

Full day of workshops

Topics include:

@« Race eguity

s Poverty and compounding effects of systemic barriers on marginalized popuiations
» Identifying and addressing institutional impediments to access to justice

2 leadership Development and movement building

s New partnerships to address increasingly complex legal needs

¢ New models for service delivery [o address increasing legal needs

#  WMIC Sessions on: School-to-prison pipeling and race equity

Sunday, lune 14, 2015

Plenary Session

PLEASE LET CYNTHIA KNOW BY APRIL 17 IFYOU ARE PLANNING TO ATTEND
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R JOURREY CUNTIRUES...

2015 Washingion State Access to Justice Conference
Friday June 12 - Sunday June 14, 2015
Wenaichee Convention Center - Wenatchee, WA

FHegistrant Name:

Crganization:

Street Address:

City: Siate: Zip:
Phone: Fax:

Registrant’s Email: PO # (if applicable)

Are you a presenter? D Yes D No

Would you like o be an Exhibitor {table display) in the Justice Joint? l:_' Yes D No

Cost
. o ' Piease mail compleied form with

Farly bird by May 15th is $250; fuli price after is $275. check of P.O. postmarked by June 1, 2015

, " o —
Days Attending: || Friday DSaturday I.,J Sunday to the Event Firm:

Dunau Associales
#of Atlendess X § = §

T 2208 & Sherman St
 #ofMeal Passes X $110.00 = % (non-attendees) Spokane, WA 98203
includes Friday reception, Saturday continenial breakiast & lunch, Sunday continenial breakfast Phone: (309) 5357084

Total enclosed: & e

List each altendee you're registering below, including yoursell il vou plan 10 altend. Use the back If more space 18 needed.

First Name Last Name sl Address




Center on Communication, Difference, and Equity

Every day in America in 2014, we encounter difference. Our world is one in which people look, think, ialk,
listen, and live identities in countless ways. Consider, for example, that LS, “minorities” constitute the
majority of all new births in the nation; same-sex couples can now marry in 32 states; and more first-
generation students today enter colleges than at any time in U.S. history. We are & nation of differences.

Every day we also encounter patterns of inequalily. Justice is built into our national vaiues, yet profound
disparities abound: race-based inequality remains entrenched, LGBTQ youth are dispreportionately bullied,
women and men bring home different paychecks for the same work, working-class youth drop out of
colleges at far greater numbers than middie-class peers, and on it goes. Differences and inequity are
seemingly interwoven in the United States.

How we respond defines us. We believe that conventional wisdom is often wrong and that we-—all of us,
together—can build new knowledge, with real impact. Such eye-opening, for instance, might lead us to join
Teach for America in one of the nation’s most diverse cities. Perhaps we'll be compelled to work on racial
reconciliation in the Mississippi Delta. Maybe we'll learn about and embrace new models of family. We
might volunteer for a neighborhood organization focused on improved heaith options. Empathy might
become for us more than a word. Maybe, just maybe, we will be the change in the world we wish 1o see.

These examples are not hypothetical. Rather, students at the University of Washington-—in just the past
few months alone—made these exact choices after they participated in projects, courses, workshops, and
partnerships focused on communication and difference, with the goal of understanding and embracing our
diversity so that we might all rise together. We have developed these opportunities in recent years with
great impact on our students, in the Seattle area, and in the breader region. Now we are determined to
build something bigger, something with lasting strength, greater collective impact, and larger societal
raach, We have decided to create a Center on Communication, Difference, and Equity.

Our ambitions are big, because the moment demands it. We seek {0 identify, create, and disseminate
communication practices that embrace our differences—across races, genders, sexualities, incomes,
abilities, and more—as individual and community strengths. Our foundational goal is 1o build a more
equitable world, in which our words and imagery and attention are infused with understanding, respect,
faimess, and justice. We know that new forms of communication, by themselves, will not solve the
inequalities in our world, but they are surely an essential place to begin. We know the power of this work
hecause we've been doing it in individualized ways, one project or experience at a time. Now it is time o
bring together faculty, programs, sommunity pariners, and students to expand our impact.

We are commitied to research and innovation, dedicated to leadership development, and
foundationzily community-centered in our desired impact.




e have three core pillars:

1. Conduct research and analysis on desper cultural trends. The University of Washinglon's idea
cufture, institutional and departmental values, and faculty make it the ideal place for thoughtful, equity-
focused research from the undergraduate through the faculty ievels. We do the following:

s Host Quarterly Speakers. We host renowned speakers, including some of our own UW scholars, on
important issues tied to communication, difference, and equity. For each speaker we hold a public
workshop and convene a mentoring sessicn with the visiting scholar for students and faculty.

s Convene Research Working Groups. We are a collaboration of faculty and graduste studenis from
across UW who focus on communication and difference and who discuss projects, prepare
conference presentations, and collectively mentor and support new scholars and scholarship.

e Train Research Feillows. We select scholarship fellows {o pair with facully members or graduate
students on research projects on community challenges.

7. We are focused on leadership development. We are commitlad to helping voung people grow into
leaders who understand, value, communicate and embrace difference, and who fight for equity. We do
this via several initiatives:

» MHost Workshops and a Leadership institute. A coilection of workshops and a plannsd summer
institute introduce students {0 best practices in communicating across and through difference,
strategies in nonviolence and conflict resolution, and creative problem solving.

o Creation of a Student Leadership Group. We provide physical and mentoring space to support a
new, student-led, eguity-focused organization that is commitied to leadership development in
communication and difference and to community partnerships.

e immersion in Civil Rights Pilgrimages. We lead weekiong pilgrimages 1o see sacred sites and meet
footsoldiers who have worked for the rights and liberties of all. Students and community adulis take

these journeys together.

3, We are foundationally community-centersd. Universities—especially flagship public ongs--should not
be intellectua!l silos saparate from the communities and regions in which they live. Towards ensuring
integration with the larger community we do the following:

» Connect with Organizations. We partner with local and naticnal organizations, such as Boys and
Girls Clubs and museums, who do the on-the-ground work of crossing, reconciling, and embracing
difference 1o work toward equity,

e Convene Fublic Salons. We host discussions and lead public dialogues on social issues of import.
We aim 1o be the first place that community members think aboul as a resource when challenges of
communication, difference and inequity arise.

= Colfaborate with Local Museums. We co-host programming and engage UW students in the work of
community museums, around exhibits and events.

Funding: Our funding goal for the Center for the first five years is ,

two-thirds community support, one-third UW support from the Center for
Department of Communication, College of Arts and Sclences, and g ey
other campus entities, This mix foundationalizes & community- C:Qmmummdtéﬁﬁ?
nartnered vision of the Center's work and facilitates timely D%ﬁ@f@ﬁ@@
development and significant creativity. Thereafter, several e,
foundations are potential long-lterm funding outlets: Ford, MacArthur, @ﬁ(ﬁ g@i}ﬁ}};

Mellon, Open Society, and local ones.

Donations (ax-deductible) can be made at bit.ly/uwcommgive or by contacting Victoria Sprang at
ysprang@uw.edu or 206-724-3580.
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For more informatior, contact:

The Sentencing Project
|'705 DeSales Street NW
8th Flaor

Washington, D.C. 20036

(707, 628-0871

Sentencingproject.org
bw:tter com/sentenc.ngproy

facehook com/thasentencingproject

This report was written by Nazgol Ghandnoosh, Ph.D., Research Analyst
at The Sentencing Project The report draws on a 2014 pu xhlmhon

of The Sentencing Project, Incorporating Racial Equity into Criminal
Justice Reform

Cover pr\otm by Brendan Srmialowsk of Setty Images showing
Congressional staff during a walkout at the Capitol in December 2074

The Sentencing Project is a national non-profit organization engaged
in research and advocacy an crirminal ]UCH e issues. Our work 1s
supported by many individual denors and contributions from the
following

Atlantic Philanthropies

Morton K and Jane Blaustein Foundation
craigslist Charitable Fund

Ford Foundation

Bernard F and Alva B Gimbel Foundation

‘

General Board of Glohal Ministines of the United Mathodist Church
JK Irwan Foundation
Open Society Foundat ons
Overbrook Foundalion
Public Weltare Foundation
Rail Down Charitable Trust

fer Furd

David Rockefe
Elizabeth B and Arthur B Rogwell Foundation

Tikva Srascroots Empowerment Bond of Tides Foundation
Wallace Glonal Fund

Wiorking Assets/CRb LG
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ctronic format, only Dy
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Executive Summary

I. Uneven Policing in Ferguson and New York City
i1. A Cascade of Racial Disparities Throughout the Criminal Justice System

i, Causes of Disparities

A. Differential crime rates
B. Four key sources of unwarranted racial disparities in criminal justice outcomes

1V, Best Practices for Reducing Racial Disparities

A. Revise policies and laws with disparate racial impact

B. Address implicit racial bias among criminal justice professionals

. Reallocate resources to create a fair playing field

D). Revise policies that exacerbate socioeconomic inequalities and redirect public spending
toward crime prevention and drug treatment

V. Implementation Strategies and Metrics for Success

1. Conclusion
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has become a rallying cry in light

“Black lives matter”
of evidence that the criminal justice system is falling to
uphold this basic truth. Official data, although woefully
inadequate,’ show that overhalf of those killed by police in
recent years have been black or Latino.? Officers involved
in these killings are rarely indicted, much less convicted,
for excessive use of force’ And official responses
to recent protests have spurred further controversy:
militarized police forces disrupted public assemblies in
Ferguson,’ and New York Citys police union blamed
pro-reform politicians and nonviolent protesters for the
killing of two officers by a mentally unstable man.’

The eriminal fustice system’s high volume of contact with

people of color 13 a major cause of African Americans’

sh%pim!ox tionate rate of fatal police encounters, as well as
of broader perceptions of injustice in rmany cormnmunities,
This bricfing paper identifies four key features of the
justice systern that contribute to its disparate racial impact,
and presents pecent best practices for targeting these
inequities drawn from adult and juvende jusiice systems
around the country. In many cases, these practices have

produced demonstrable results.

Policing iz by ne means the only stage of the justice system
that produces mcial disparity. Disadvaneage accumudating
a cach step of the process contributes vo blacks and
Latinos comprising 56% of the incarcerated population,
The roots of this

yet only 30% of the US. population.®

disparity precede criminal justice contact: conditions
of socloeconomic inequality contribute to higher rates
of some violent and property crimes among people of
color. Bur four features of the justice system exacerbate
this underlving inequality, and jurisdictions around the

country have addressed each one through recent reforms,

Police policies such as “broken windows” and stop,
question, and frisk have disproportonately impacted
young men of color. Prosecutorial policies, such as
plea bargain guidelines that disadvanrage blacks and
lLatinos compound these disparities, as do seatencing
laws that dicrate harsher punishments for crimes
for which people of color are disproportonarcly

arrested.

One reform to address this source of thﬂilifit’y 113
policing s the significant retrenchment ot “stop and
frisk™ i New York Ciey after a court puled that the
policy viclated the constitutional righrs of blacks and
Latinos. Recent legislation reducing the seniencing
disparity berween the use and disuibuaiion of crack

versus powder cocaine in (:éllii:’('}i“l’il Misscurt, and

at the federal Tovel are cwmﬂlw of effort o ackle

sentencing inequalitios,
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Racial disparities in traffic stops have diminished on
a nationwide basis in recent years, but persist in many
jurisdictions. Police officers are more likely to stop
black and Hispanic drivers for investigative reasons.
Once pulled over, people of color are more likely
thann whites to be searched, and blacks are more
likely than whites to be arrested. In junisdictions like
‘erguson, these patterns hold even though police
have a higher “contraband hit rate” when searching
white versus black drivers. Prosecutors and judges
also often treat blacks and Hispanics more harshly
in their charging and sentencing decisions.

The Vera Institute of Justice’s work with prosecutors’
offices initiative
addressing bias in charging decisions by monitoring

around the country is one
outcomes and increasing accountability. Similarly,
judges in Dorchester, Massachusetts, have worked
with police and prosecutors to develop guidelines to
reduce racial disparities in charging enhancements
for people arrested for drug crimes in a school zone.

Most states inadequately fund their indigent defense
programs. Pretrial release often requires money
bond, which can be prohibitve to low-income
individuals and increases the pressure on them
to accept less favorable plea deals. Many parole
and probation systems offer supervision with
little support. Public drug treatment programs are
also underfunded, thereby limiting treatment and

sentencing alternatives for low-ncome individuals.

New fersevs recently overhauled bail Taws, which will
increase nonmonetary release options, is an effort
to create a more even playing field tor low-income
individuals, Tn Hhinots, the expansion of alternative
community programs has helped to neady halve
reliance on sceure detention for youth.

A criminal conviction creates a barrier to sccuring
steady employment, and those with felony drug
convictions are disqualified from public assistance
and public housing 1n many arcas. In additon,
allocating public resources to punitive programs
comes at the cxpense of lnvestments in crime
prevention and drug treatment programs. Because
of their higher rates of incarceration and poverty,
people of color are disproportonately affected by

these policy choices.

A key development in this area is California’
reclassification of a number of low-level offenses
from felonies to misdemeanors under Proposition
47 in 2014, This initatve is intended to reduce
prison admissions and to spare many low-level
offenders the collateral consequences of a felony
conviction. The law also redirects a portion of state
prison savings - estimated to be $150-$250 million
annually — to crime prevention and drug treatment
programs.

Recent high-profile killings by police officers demonstrate
the need for better police practices and improved
accountability. They also underscore the need for revising
policies that place people of color under greater police
scrutiny and that lead to their disadvantage throughout
the criminal justice systern. To address this crisis of
confidence, especially among people of color, criminat
justice practiioners and policymakers should seize this
opportunity to adopt and expand upon exisiing best
practices for promoting racial equity at all levels of the
jusiice systemn,

This bricting paper is organized as follows: Section

examines racial disparites In policing in Ferguson

k)
Missouri, and New York City. Secuen o compares
these patterns with nanonwide trends and relates them
to disparate outcomes at later stages of the crminal

2

justice process, Section HT examines the causes of blacks’

and Latnos’ overrepresentation in the jusice systeim,



Mew York Gity, Decemher 13, 2014: People march in the National March Against Police Violence which was organized by Nationa: Action Network,
ihrough the streets of Manhattan on December 13, 2014 in New Yark City. The march coincided with a march in Washington, D.C. and came on the heels
of two grand iury desisions not to indict wh'te police officers in the deaths of two unarmed black men. Photo by Andrew Burton, Getty images.

including differential crime rates and the four sources
of inequities in the justice system. Section IV presents
best practices from around the country for reducing
racial dispasities created by these four sources. Secton
gics for implementation and evaluation.

V oexplores strateg
Section VI concludes by reviewing recent achievements

and highlighting the need for turther reforms,
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Officers’ racially biased use of discretion — either

infentional or unintendonal — Is one cause of racial
disparitics in police contact that are not explained by
differences in ¢rime rates. Another cause is formal
police policies such as “stop and frisk” and “broken
windows” policing. Designed to target minor violations
with the rationale of circumventing serious crimes, these
policies place people of color under greater scruuny.
Officer Darren Wilson stopped Michael Brown for
jaywalking, Officer Daniel Pantaleo and his colleagues
approached Eric Garner for selling untaxed cigarettes.
Disproportionate police contact with people of color in
these two very different jurisdictions set the context for

these tragic deaths.

A suburb of St Louis, Missouri, Ferguson had a population
of just over 21,000 in 2013. Though African Americans
comprised 63% of the city’s driving-age population in
that year, they accounted for 86% of drivers stopped by
Ferguson police.® That amounted to almost one siop for
every two black adules in Ferguson, versus just over one

stop for every cight white adults.

Ferguson police cited various reasons for stopping black
and white drivers. The majority of white drtvers (68")
were stopped for a moving violation while the majoriiy
of black drivers (57%) were stopped for a license or

equipment problem  (41% and  16%, respectively).
Rescarch has shown that although blacks are more

Black

Blacks were over
3.5 times as likely
as whites to be
stopped.

1in8 1in2

68% The majority of whiies
were stopped for a
moving violation, the
majority of blacks for
an equipment or
license problem.

1 White

58% Black

Blacks were aiso more
likely to be stopper for
mvestigative reasons.

4o, 1%

Moving Equipment Investigative

and License

Source: Office of the Misscurn Attorney General (2014;. Racial Profiling
Data/2012: 1son Pohce Department. Available at; httpi//ago
mo.gov/vehicleStops/2013/reports/ 161, pdf.

Note Because data are hased on s1o2s and nol drivers, drivers with
multiple stops are counted multipre imes. Reasons far slops exceed
100% because some stops were made for muttiple reasons,

likely than whites to have vehicle code violtions, this

thedr

difference does not account for disproportionate
rates of stops for non-moving violations.” Tnvestgative
stops - one of the most discretionary reasons for wathe
stops — accounted for 7% of steps among black drtvers in

Ferguson, compated to 4% of stops among white drivers.



7% Police searched a smaller
proportion of white drivers
than black drivers.

Whie

Black 12%

White Black

. Once searched, whites
were more ltkely to be
caught carrying contraband
such as drugs or guns.

Blacks were twice as likely
as whites to be arrested
during a traffic stop.

White

Black 10%

Source: Office of the Missouri Altorney General (2014). Racia:
Profiling Data/2013: Ferguson Police Department. Available at- http//
aga mo.gav/VehicleStops/2013/reports/ 161 pdf

After making a stop, Ferguson police searched 12% of
black drivers in contrast to 7% of white drivers. Despite —
or as a result of — the high rate of stops and searches for

2

black drivers, police had a lower “contraband hit rate
when searching black drivers compared to white drivers.
They found conitaband - primarily drugs and sometimes
weapons — on 22% of black
drivers who were searched and
on 349%, of white drivers who

were searched.

Vet blacks were twice as likely
ag whites o be arrested during
a traffic stop (10%0 versus 3%).
Twe factors account tor this
disparity. Iirst, by searching
a lugh proy
otficers

such HOren of

black

contrahand on 2 similar share of black drivers as white

drivers, found

drivers (but on a smaller proportion of black drivers that
they searched). The more influential factor, though, was
that black drivers were more likely to have ariest warrants

compated to their white counterparts. Black dnivers were
more likely to have these warrants in part because of
unpaid fines related o their disproportonate exposure to

traffic enforcement.

Municipalities such as Ferguson may have a fiscal incentive
to focus law enforcement efforss on gaffic violations and
petty offenses. Court fines and fees have become a major
source of revenue for certain municipal governments 1n
st, Louis County — primartly those serving largely black

W Court fines and

populations with a high poverty rate.
forfeitures accounted for 20% of Ferguson’s operating
revenue in 2013."" To ensure collection of these court
fines and fees, these municipalities have issued a high
rate of arrest warrants. Ferguson outpaced all other cines
1o the region with more than 1,500 warrants per 1,000

pecple in 2013 — abour four times the rate for the city of

St. Louis. 2

In the aftermath of protests in late summer 2014, the city
of Ferguson announced reforms to cap the amount of
revenue generated from such tickets."” But that promise
was short-lived. In December 2014, Ferguson’s finance
director announced plans to increase revenues from fines
to fill a budget deficit from its most recent fiscal year.”

Policing in New York City took a dramatic turn in the
1990s under Rudy Giualiani, with
of order-maintenance

mayor the launch

strategics known as “broken

windows” and “quality of life” policing. These approaches
seek to promote public safety by clamping down on petty
offenses and neighborhood disorder.”® With Michael

Bleomberg as mayor (Z002-

2013) and Raymond Kelly
s police commissioner, the

police also embarked on 2
campalgn 1o stop, question,
and  frisk  prmanly  male

residents  of  neighborhoods

populated by low-income

people  of  color — arcas
thought to have higher crime
rates, l\v[

frisk”

ny of these “stop and
CNCOUNTCES were Initinted

otficers noted “furtive

rationale:

with listle legitimate

movements” as e I
2003 and 2013.%°
these policies dramatically increased the volume of arrests

4% of stops betweer
While deemphasizing felony arrests,”

~
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™ Stop and frisks |
Miscemeanor arrests 1
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.., & Gregorian, D. (2014). Exclusive: Daily News Anatysis Finds Racial Summons for Minor Viotations m B-oken Windows’
Pclicing. New York Daily News. Available at: http://www.nydailynews.com/new-york/summons-broken-windows-racial-disparity-garner -

Note: Stop and frisks are shown beginning in 2002, the year in which these data becaime reacily available.

2003 2005 2007 2009 207 2013

for misdemeancr offenses, of summonses for violations
of the administrative code (such as public consumpton
of alcchol, disorderly conduct, and bicycling on the
sidewalk), and of investigative police encounters with

innocent people,

Men of colot have borne the brunt of these policies. Men
have been over four times as likely as women to be arrested
foramisdemeanor in New York City since 1980." Berween
2001 and 2013, 519 of the city’s population over age 16
was black or Hispanic. Yet durnng thar period, 82% of
rrested for misdemeanors were black or [Hispanic,
The

those ¢
as were 819 of those who reccived summonses.'”
racial composition of stop and frisks was similar.”

Cornmissionet Willilamn Brarton playved a crucial role in
implementing “broken windows” policies when he led
the city’s transit police in 1990 and during his first tepure
as police commissioner under Mayor Rudy Giuhan, from
1904 1996, Now reappointed, Bratton and Mayor
Bill de Blasio remaln committed to this styvle of order-
maintenance policing, with Bratton touting its etheacy and
explaining that irs racial disparities result from targeting
r viclent erime

communitics and populations with hi
1‘211:{:3.“' In res ponse to the outery f()ﬂowmg (arner’s

8
e

death, Bratton has announced plans to retrain officers on
appropriate use of force during these encounters.

Yet research shows that order-maintenance strategles
have had enly a modest impact on serlous crime rates,
New York City experienced a dramanc crime drop duting
its period of sising misdemeanor arrests and summonses:

the c1tv s homicide rate dechned by 72% bevween 1990 and

2000.% But this was not unique; other large cities including
Seattle and San Dicgo have achieved similar reductons

'\Mli‘)\lﬂ']'i
an carly study found that New York City preciners with

in crime since their crack-cia crime peaks®

higher levels of 1'1’3;1\(1@1%(“&1‘10& arrests experienced greates
drops in serious crimes,™ a flawed rescarch design makes

this conclusion unreliable®® and fow otler studies bave
o .
reached the same conclusion™ More recent studies

high
- factors,™ have had only

have found that high misdemeanor arrest volume,”
b

>~
summons voelume™ and othe

a modest association or no association at all*® with the
actviey has

city’s violent crime drop. “Ston and frisk”

also been shown to have no impact on precinets” robbery

and burglary rates.”! Thercfore, while order-maintenance
policing demands a substantal share of public i'tmﬂlw>
there is limited evidence to support its efficacy and groat

cause for concern about irs 11“1"}]321(37,'."“
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In recent years, neatly equal proportions of blacks,
swhites, and Latinos in the United States have reported
being stopped by the police while on foot or in their
cars.”® But the causes and outcomes of these stops still
differ by race, and staggering racial disparities in rates
of police stops persist in certain jurisdictions® These
disparities snowball as individuals traverse the criminal

justice system.

Blacks were 31% more likely and Hispanics were 6%
more likely than whites to report a recent tratfic stop in
2011, although in other recent years a similar proportion
of blacks, Latinos, and whites have reported experiencing
these stops.¥ Ferguson and New York are two of many
jutisdictions where traffic and pedestuian stops still differ
significantly by race. A recentinvestigation of the rates at
which the RBoston Police Department observed, stopped,
interrogated, frisked, or searched individuals mithout
making an arrest found that blacks comprised 63% of
these police-civilian encounters berween 2007 and 2010,
although they made up 24% of the cigy’s population.™
Similar trends have led approximately 20 cities across the
country (o enicr into consent decrees or memoranda of
understanding with the Department of Justce to reduce
excessive force and/or protect the public’s civil rights,
and several other cites are currently under investigatgon.®’
A closer Jook at the causes of iraffic stops reveals that
police are more likely to stop black and Hispanic drivers
for discretionary reasons. A study of police stops between
2003 and 2004 in Kansas City distinguished between

ey
'}

“traffic-safety stops” (reactive stops used to enforce
traffic laws or vehicle codes) and “investagatory stops”
(proactive stops used 1o investigate drivers deemed
suspicious),®® The authors found that rates of traffic-
safety stops did not differ by the driver’s race, but rates
of investigatory stops did, and did so significantly. While
these differences persisted for all ages, they were sharpest
among drivers under age 25: among these drivers, 28% of
black men had experienced an investigatory traffic stop,
as had 17% of black women, 13% of white men, and 7%
of white women.

Class differences did not fully explain this racial disparity:
black drivers under age 40 were over twice as likely as their

Men

Waormen

17 %

7%

Source: Epp, C. A Maynard-Moody, ., & Haider-warkel, [). P {2014)
Pulled Over: How Police Stops Define Race and Citizenship. Chicag.
I The University of 235 (p. 67).




white counterparts to experience investigatory stops for
both the highest- and lowest-valued cars. Traffic-safetry
stops, the researchers concluded, are based on “how
people drive,” whereas investigatory stops are based on

“how they look”

Naticnwide surveys also reveal disparities in the outcomes
of police stops. Once pulled over, black and Hispanic
three times

drivers were

as likely as whites to be
searched (6% and 7% versus
2%)and blacks were twice as
likely as whites to be arrested
during a traffic stop.” These
patterns hold even though
police  officers  generally
have 4 lower “‘contraband
hit rate” when they search
black versus white drivers.*’

A recent lnvestigation of all arrests — not just those
resulting from traffic stops — in over 3,500 police
departments across the country found that 95% of
departments arrested black people at a higher rate than

other racial groups*’ The cumulative effect of these

policies 1s that 49% of African American men reported
having been arrested by age 23, in contrast to 38% of
their non-Hispanic white counterparis.” The next section
of this briefing paper will examine how much of thus
disparity stems froin differential criive rates.

The nature of police encounters also difters substandally
for people of color compared to whites. Several surveys
conducted berween 2002 and
2008 have shown that Hispanics
were up to twice as likely and
blacks were up to three umes
as likely as whites to experience
physical force or its threat during
their mmost recent contact with
the police.”® More broadly, when
a 1999 Gallup survey  asked
about
brutality in
neighborhoods, 58% ot people

Americans perceptions

of police their
of color said police brutality took place in their area, in
contrast to only 35% of whites.* Police officers’ greater
use of discretion when stopping people of color suggests
that differences in drivers’ behavior alone are unlikely to
account for disparities 1n use of force.

Sonree. Bonezar, 1, (20
R, 7w bis gav/conzent/ pub/pdpuspO T pd? (p- 1),

13 Frevaience of Imprisonment i the U8 Population, 19742001 Bureau of Juslice Statustics Available at
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People of color are therefore more likely than whites to
be arrested — in part due to differences in crime rates
but also due to differences in police policies and use of
discretion. Once arrested, people of color are also likely
ts be charged more harshly than whites; once charged,
they are more likely to be convicted; and once convicted,
they are more likely to face stiff sentences — all after
accounting for televant legal differences such as crime
severity and ctiminal history® A recent comprehensive
scholarly review conducted by the National Research
Council concluded that:

Blacks arc more likely than whites to be confined
awaiting trial (which increases the probability thatan
incarcerative sentence will be imposed), 1o receive
incarcerative rather tham communify sentences,
and to receive longer sentences. Racial differences
found at cach stage are typically modest, but theur
curnulative effect is significant.”®

¥

If recent trends continue, one of every threc black
teenage boys can expect to go to prison in his lifetime, a3
can one of every six Lafino boys — compared to one of
every seventeen white boys. 17 Smaller but sdll substantial
racial and ethnic dispartties also persist among women,

New York’s and Ferguson’s vacial disparities in policing
are therefore represenrative of many aspects of police-
citizen encounters around the country. Moreover, policing
is not the only stage of the justice system that produces
unwartanted racial disparity. Disadvantage accumulates
throughout the criminal justice process and contributes
to the disproportionate presence of blacks and Latinos
in prisons, jails, and under community supervision. The
next section presents a closer examination of the causes
of these racial disparities.



The roots of this disparity precede crminal justice
inequality

contact:  conditions of  socloeconomic
contribute to higher rates of certain violent and property
crimes among people of color. But four features of the
justice system exacerbate this underlying dispanty: First,
a variety of ostensibly race-neutral criminal justice
policies in fact have a disparate racial impact. Second,
implicit racial bias leads criminal justice practitioners
to punish people of color more severely than whites,
Third, tesocurce allocation decisions disadvantage
low-income  defendants, who are disproportionately
people of color, Finally, criminal justice policies
exacerbate socioeconomic inequalities by imposing
collateral consequences on those with criminal records
and by diverting public spending away from preventative
measures. This section first examines the role of
differential crime rates before discussing inequities
cteated by the crinunal justice system.

People of color are more likely than whites to experience
economic disadvaniage that is compounded by racial
inequality. These forces erode economic and social
butfers againsi crime and contribute to higher rates
of certain violent and property crimes — but not drug

offenses — among people of color

¢ Blacks and E,ﬁﬂr‘mw constituted  half of the jal
population in 2013.% In 2002, 44% of pe jail
lacked a high Scéwmi degree. In the month puor
to their arrest, 29% were unemploved, and 59%
Y/ month.®

ople In

reported earning less than $100(

40% et

50%

e W Black on black

—— - White on white
30%
20%
[+
0% . N Black on white
White on black
0%

1980 1985 1990 19895 2000 2008

Source: Cooper A& Smith, £ L Homicide Trands i the United
198G-2008. Bureau of Jushive Statistics, Availzble at: hitp//
gov/eontert/pub/pdiMtus8008 pdf (p. 13, Figure 1%

Higher rates  of  geographically  concentrated
socioeconomic disadvantage contribute to higher rates
of certain violent and property crimes among African
Americans.™ In 2012,

13%% of the US. population. But African Americans

African Americans represented

comprised 39% of arrests tor violent crimes (49%
for murder and nonncgligent manslaughter) and 29%
of arrests for property ervimes, information gathered

from victirzaden  surveys  and sclf»t‘cp(n £ f)i"

crimminal offending suggest that, especially for certam
violent crimes and to a lesser extent for property

crimes, the race of those arrested resembles those

of the people who have commitred these cnmes.
Blacks and Hispanics are also more likely than whi‘ucs
to be victims of propesty and vielent crimes”™ The
overall homicide rate for blacks was 6.2 times ugher

than for whites 10 2011 %

4
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Source: U.S, Department of Health and Human Services (2013).
Results from the 2073 Survey on Drug Use and Health: Summary
of hational Findings. Available at: http//www.samhsa.gov/
data/aites/default/files/NSDUHresults POFWHTML 201 3/Web/
NSDUHresults2013.pdf (Figure 2.12).

Drug offending does not differ substantially by race.
Surveys by federal agencies show that both recently
and historically, whites, blacks, and Hispanics have
used illicit drugs at roughly similar rates.” Many
studies also suggest that drug users generally purchase
drugs from people of the same race or ethnicity as
them.” Socioeconomic mequality does lead people
of color to disproportionately use and sell drugs
outdoors, where they are more readily apprehended
by police. But disparities in drug arrests are largely
driven by the factors described later in this section.

How much ot the racial disparity in the prison population
stems from crime rates, and how much is produced by
the criminal justice system? In recent decades, a number
of leading scholars, including Alfred Blumstein and
Michael Tonry, have sought to quantify these effects.
Over various tme periods, these studies concluded that
between 61% and 80% of black overrepresentation in
prison 15 explained by higher rates of arrest (as a proxy
for involvement in crime).”® The remainder might be
caused by racial bias, as well as other factors like differing
criminal histories.”” Several important nuances, described
next, help to interpret these results.

Esdmates of the extent to which differcntial crime
rates account for disparities in imprisonment rates vary
significantly by offense type and geography. In comparng
the demographics of the prison population with arrestees,
thesc studies have shown that the least racial disparity
exists for the most serious offenses and that the maost
exists for the least serious offenses (for which arrest raves
are also poor proxies for criminal involvement). This is
because criminal justice practiioners can exercise greater
discretion with less serious crimes. Scholars have also
noted that there is wide variation among states in the
degree to which arrest disparities explain incarceration
disparities.®®

The overall conclusion of these studies 15 that racial
differences in criminal offending explain a substantal, but
incomplete, portion of the racial differences in the prison
population for non-drug crimes. If racial differences in
crime rates do not fully account for the high proportion
of African Americans in prisons, what else is driving ihis
disparity?



Myriad criminal justice policies thar appear o be race-
neutral collide with broader socioeconomic patterns to
create a disparate racial impact. Policing policies
and sentencing laws are rwo key sources of racial
inequality.

Police policies that cast 2 wide net in neighborhoods
and on populatons assoclated with high crime rates
disproportionately aftect people of color, as described
in Sections 1 and I Consequently, people of color
are more likely 1o be arrested even for behavior that
they do not engage in at higher rates than whites. This
greater level of scrutiny also contributes to higher rates
of recidivism among people of color.

¢« Almost 1 in 3 people arrested for drug law
violations is black, although drug use rates do
not differ by race and ethnicity.” An ACLU report
found that blacks were 3.7 times more likely to be
arrested for marijuana possession than whites in
2010.% This disparity expands at later stages of the
criminal justice system so that 57% of people in
state prisons for drug offenses are people of color,
even though whites comprise over two-thirds of
drug users, and are likely a similar proportion of

sellers,”!

Sentencing laws that are designed ro more harshly
punish certain classes ot offenses, or to carve out
coriain groups from harsh penalties, also often have

a disparate bmpact on people of color This occurs
ecase of how senencing laws interact with broader
racial differences i our socety and within the criminal

pustics system,

s Drug-free school zone laws mandate sentenciog
enhancements for people caught selling deugs near

school zenes, The expansive geographic range of

Source: b
on Marijuana in Black
Civil Liberties Union. Available at: https://www.aclu.org/filles/
assets/1114413-my report-rfs
Health and Human Services (2011}, Results fron® the
on Drug Use and health
samhsa gov/deta/nsduh/ 2k ONSDUH
bt (Thl. 1.288).

Usage rates

&

Blacks used ma times the rate of

whites.

rjuana at 1.3

Arrest rates

| 2

Blacks were arrested for marjuana possession at
3.7 times the rate of whites.

Burting, W. Garcia, | (2013). The War
and Wh\t.e MNew Yark, NY: American

Fdwards, £

rell pdf{p 47) U8 Department of
2010 Survey
Available at: hitp//www,

s/Sectpelabsitodt

Detalled Tabhles

these zones coupled with high urban density has

disproportionaicly affected residents of  urban

areas, and particularly those in high-poverty arcas —

who are largely people of coloe® A study in New

Jersey found that 96°% of pursons subject to these
enhancements in thai state were African American
All B0 states and the st

or Latino, ctof Columbia

have some form of drug-five school zone law

Diversion programs and  alternative courts
disproportonaiely  bar people of  color  trom

alternatives to ncarceration because they frequently

disquality neople with past convictions,”

“Three strikes and youw're owr” and other habitual
offender laws disproportionately affect people of
ords,

color who are more likely to have criminal rec

—
foa)
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While most white Americans no longer endorse overt
and rraditional forms of prejudice associated with
the era of Jim Crow racism — such as beliefs about
the biological inferiority of blacks and support for
segregation and discrimination —a nontrivial proportion
continue to express negative cultural stereotypes of
blacks.” Even more common among most white
Americans, and many people of color, is implicit
racial bigs: unintentional and unconscious racial biases
that affect decisions and behaviors. Psychological
experiments have shown that these biases are pervasive
n our society, and are held even by people who disavow

65

overt prejudice.” Implicit racial biases also permeate

the work of criminal justice professionals and influence
the deliberation of jurors.®

In experimental research such as wvideo simulated
shoorer studies, subjects are asked to quickly identify
and shoot armed suspects, or to press another button
to not shoot unarmed suspects.

Participants more quickly and

accurately decided to  shoot

an armed target when that

person was African American,

but  more  quickly  and
accurately chose not to shoot

o7

if the unarmed target was white.”” When researchers
conducted this study with a predominantly white group
of Denver-based police officers, they found that
the officers were less likely than the general public to
mistakenly shoot at black unarmed suspects.” However,
officers more quickly shot at armed black suspects than
at armed white suspects, The rescarchers concluded
that while these officers exhibited bias in their speed
to shoot, their experience and training reduced bias in

their decision ro shoot.”

Studies of eriminal justice outcomes also reveal
thar implicit biases influence the decisions ot crminal
justice professionals. Researchers have analyzed the
extent to which implicit bias atfects the work ot police
officers, prosecutors, judges, and other members

of the courtrooin work group.

¢ Police: As described in Sections |oand I, many

jurisdictions coniinue to esperience  significant

racial disparites in police stops. Police have been

more likely to pull over people of color for what
researchers call investigatory stops. Once pulled
over, blacks and Hispanics were three mmes as likely
as whites to be searched, and blacks were twice as
likely 2s whites to be arrested duging a traffic stop.

Prosecutors: Prosecutors are more likely to charge
) I
people of color with crimes that carry heavier

sentences than whites.”" Federal prosecutors,
for example, are twice as likely to charge African
Americans with offenses that carry mandatory
minimum  sentences than otherwise-similar
whites. State prosecutors are also more likely to
charge black rather than simtlar white defendants

under habitual offender laws.

Judges: Judges are more likely to sentence people

of color than whites to prison and jail and o give
them longer sentences, even after accounting for
ditferences in crime severity and criminal history.”
In federal cases, the sentencing disparities between
noncitizens and citizens are even larger than
those between people of color
and whites.™ The race penalty,
research from the 1990s revealed,
1s harshest for certain categories
of  people and offenses: 1t
particularly affects men and the
young, and is more pronounced
for less serious offenses. In cffect, voung black
men ate perceived as being more dangerous becavse
of their race and socloeconomic characteristics.

Other members of the cowrtrcom work group:
Unconscious racial bias has been found i many
other comers of the criminal justice svstem. A
study n Washington svate found that i nasrative
reports used for sentencing, juvenile probation
officers attribuied the problems of white youth 1o
their social environments but those of black youth
to thelr arttudes and personaliies.” Defense
attorneys may exhibit racial bias in how they
triage  their heavy  caseloads,™ Racially  diverse
juries deliberate longer and more rhoroughly than
all-whive juries, and studies of capital tria

s have
;than

11
found that all-white jurics are more likely
racially diverse juries to sentence individuals o
death.™ Studics of mock jurors have cven shown
that people exhibited skin-color bias 1 how they
evaluated evidence: they wore more likely 1o view

[y




ambiguous evidence as indication of guilt for darker
skinned suspects than for those who were lighter
skinned.”® Finally, an investigation of disparites
in school discipline — including rates of out-of-
school suspensions and police referrals — led the
Diepartments of FHducation and Justice to declare
that the substantial racial disparities in school
discipline “are not explained by more frequent or
more serious misbehavior by students of color,”
but suggest racial discrimination.”

Kev scgments of the crminal justice system  are
pnderfunded, leading to woise outcomes for low-
income defendants, who are disproportionately people
of color. Moreover, many criminal justice policies
and practices disadvantage people with limited
resnurces.

«  Over 60% of people in jail are being detained
prior to trial.™ Pretrial detention has been shown
to increase the odds of
conviction, and people who
are detained awaiting trial
are also more likely to accept
less favorable plea deals, to
be sentenced to prison, and
to receive longer sentences.

Seventy percent of pretrial

releases  require  money

bond, an especially high hurdle for low-income
defendants, who are disproportionately people of
color. ™ Blacks and Ladnos are more Lkely than
shites to be denied bail, to be set a higher money
bond, and to be detained because they cannot pay
their bond. They ate often assessed to be higher
safery and flight risks because they are more likely to
experience sociocconormic disadvantage and to have
criminal records. Implicit bias also contributes to
people of color also faring worse than comparable
whites in bail determinations.

Most  states  inadequately fund their indigent
defense programs, While there are many high-
quality public defender offices, in far too many
cases indigent individuals are represented by public
defenders with excessively high caseloads, or by
assigned counsel with limited experience In
critninal defense.

Certaln  policies  disadvantage  lower income
individuals, who are disproportionately people
of color. Examples include risk assessments that
give preference to employed people, or probation
or parole requirements
o report  at  locanons
where there 1s little public
TrAnsPOrAion.

s Due to limitations in
publicly funded treatment
options, there are fower
sentencing alternatives
available to low-income defendants, who cannot
atford to pay for weatment Programs as  an

alternative to confinement.

Comununity supervision and reentry programs
are underfunded, with too many parcle and
probation systems offering supervision with lrde

N LEUPOIL.‘(.
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Becausce the criminal justice system is an insttution that
primarily reacts to — rather than prevents — citme, 1t iy
l-equipped to address many of the underlying causes
of crime. But mass incarceration’s hold on vast public
resources and the obstacles erected for people with
crimminal records further erode the economic and social

buffers that prevent crime.

»  Reentry is ocbstructed by the collateral
consequences of a criminal convicton. A criminal
record creates overwhelming odds against securing
steady employment. Moreover, those with felony
drug convictons are disqualified from recerving
federal cash assistance, food stamps, and publicly
subsidized housing in many areas.” Combined with

hetghtened survellance, these obstacles contribute
to three of four people released from prison arrested
within 5 vears, and half being re-imprisoned.™

Fxcessive spending on criminal justice programs
limits public funds that can be allocated to erime
prevention and drug treatment Because ot their
higher rates of incarceration, victimization, and
poverty, people of color are disproportonately
aftected by these shortcomings in policy.

39




Through careful data collection and analysis of racial
disparities at various points throughout the criminal
justice system, police departments, prosecutor’s offices, o
courts, and lawmakers have been able to identfy and

address sources of racial bias.

o After criticism and lawsuits about racial disparities
i its drug law enforcement, some precincts in and
around Seatile have implemented a pre<booking
diversion strategy: the Law Enforcement
Assisted Diversion program.” The program gives
police officers the option of transferring individuals
arrested on drug and prosutution charges ro social
services rather than sending them deeper mnto the

crirninal justice system.

o Suceessfullitigadon and the election of a mayor with
a reform agenda effectively curbed “stop and frisk”
policing i Mow York City* Mayor Bill de Blasio
vowed that his administration would “nol break the
law 1o entorce the law” and significantly curbed a
policy that was described by a federal judge as one
of “indirect racial profiling,
has not had an adverse impact on crime rates™ Ina

"7 Thus far, the reform
related effort to address disparities tn enforcement,
the New York City Police Depariment stated 1t
would no longer make arrests for possession of
sinall amounts of marijuana bur would iostead

treat these cases as non-criminal offenses subject to
a fine rather than jail tme.® Yet experts worry that
this policy does not go far enough to remedy unfair
policing practices and may still impose problematic

consequences on those who are ticketed.™

Several school distticts have cnacted new school
disciplinary policies to reduce racial disparities
in out-of-school-suspensions and police referrals.
Reforms at Floridas Miami-[Dade and Broward
County Public Schools have cut school-based arrests
by more than half in five years and significantly
reduced suspensions.”’ In Los Angeles, the school
district has nearly eliminated police-issued truancy
tickets in the past four years and has enacted new
disciplinary policics to reduce reliance on its school
police depariment.” School officials will now deal
directly with students who deface property, fight, or
get caught with tobacco on school grounds. Several
other school districts around the country have

begun to implement simiar reforms,

The Fair Senteacing Act (FSA) of 2010 reduced

from 100:1 to 181 the weight disparity in the
amonnt of powder cocaine versus crack cocaine
that triggers federal mandatory minimum sentences.
If passed, the Smarter Seniencing Act would apply
these reforms retroactively 1o people sentenced
under the old law Caltfornia recently eliminaied
the crack-cocaine senrencing disparity for cerain
offenses, and  Missourt  reduced  its dispanty.

Thirteen states sull impose different sentences tor

crack and cocaine offenses.”
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indiana amended its drug-free school zone
sentencing laws after the state’s Supreme Court
began reducing harsh sentences imposed under
the law and a university study revealed its negative
impact and limited effectiveness. The reform’s
cornponents included reducing drug-free zones
from 1,000 feet to 500 feet, ehiminanng them around
public housing complexes and youth program
centers, and adding a requirement that minors
must be reasonably expected to be present when
the underlying drug offense occurs. Connecticut,
Delaware, Kentucky, Massachusetts, New Jersey,
and South Carolina have also amended their laws.”

Through persistent efforts, advocates in Illinois
secured the repeal of a 20-year-old law that required
the automatic transfer to adult court of 15- and
16-year-olds accused of certain drug offenses
within 1,000 feet of a school or public housing.
A Dbroad coalition behind the reform emphasized
that the law was unnecessary and racially biased,
causing youth of color to comprise 99% of those
automatically transferred.

Following a campaign that emphasized disparate
racial enforcement of the law, a ballot initiative
in Washington, D.C. may legalize possession of

small amounts of marijuana in the district.”

The District Attorney of Brooklyn, New York
informed the New York Police Department that he
would stop prosecuting minor marijuana arrests
s that “individuals, and especially young people
ol color, do not become unfaltly burdened and
stigmmatized by invelvement i the criminal justice
system for engaging in non-violent conduct that

- i
poses N0 threat of harm to persons or propcrty.”"’

oliowing  a  two-year  study  conducted  n
ol g TWO-3 Iy fucred 1
partnership with the Vera Institute of Justice,
Marthatran’s District Attorney’s office learned that
its plea guidelines emphasizing prior arrests
created racial dispanities in plea offers, The office

§ assisiant

will conduct implicit bias training for |
prosecutors, and 1s being urged to revise s policy

of tying plea offers to arrest histories.”

Ofticals 1 Clayton County, Georgla reduced
school-based juvenile court referrals by creatng
a system of graduated sanctions 1o standardize
consequences for vouth who committed low-
level misdemeanor offenses, who comprised the
majority of school referrals. The reforms resulted
oo 46% reduction in school-based referrals of
African American youth,

lowa, Connecticut, and Oregon have passed
legislation requiring a racial impact analysis
before codifving a new crime or moditying the
criminal penalty for an existing crime, Minnesora’s
seatencing  comumission  electively conducts this
analysts. This proactive approach of anticipating
disparate racial impact could be extended to local
laws and incorporated into police policies.

Jurisdictions  have been able to reduce racial
disparities 1 confinement by documenting
racial bias inherent in certain risk assessment
instruments (BAI used for criminal justice
decision making, The development of a new RAL
in Multnomah County, Oregon led to a greater than
50% reduction in the numbesr of youth detaned
and a near complete elimination of racial disparity
in the proportion of delinquency referrals resulting
i detention, Officials examined each clement of
the RAL through the lens of rmace and eliminated
known sources of bias, such as references
o “gang affillation” since vouth of color were
di

often simply due to where they lived.

isproportionately characterized as gang affiliates

similatly, @ review of the BAL used In consideration
ot pretzal release in Minnesow’s Fourth judictal
District helped reduce sources of racial bas. Thiee
of the mne indicators 1n the nsoument were
found to be correlated with race, but were not
significant predictors of pretial offeading or
fatlure to appear in court. As a resull, these faciors
were rermoved from the insirument,



In its comprehensive review of implicit racial bias
research, the Kirwan Institute for the Study of Race
and Ethnicity concludes that “education efforts aimed
at raising awareness about implicit bias can help debias

9% Their review describes a number of

individuals.
debiasing strategies shown to reduce implicit racial bias
in both experimental and non-experimental settings.
These include providing exposure to counter-stereotypic
imagery, Increasing inter-racial contact and diversity,
and monitoring outcornes to increase accountability.
This section examines recent proposals to reduce bias
in policing, as well as how jurisdictions have mitgated
the negative impact of implicit bias in later stages of
the justice system by establishing objective guidelines
to standardize decision making, ensuring that decision-
makers have access to the most complete information
possible, and providing training on racial bias.

In addition to reducing excessive police contact,
palice departments must also improve the nature of
this contact to cutb excessive use of force. Because
of their training and experience, police officers are
less likely than the general public to mistakenly shoot
at black unarmed suspects in experimental settings,
and exhibit less bias in their response tdmes.”” But it is
unclear how these lab-based outcomes translate o real-
world scenarios. Simulation studics have underscored
the challenges in using officer tramning — especially
exposure to counier-stercotypic imagery — to reduce
racial bias in police officers’ response dmes. ™ Research
on many recently proposed reforms o reduce racial

biax 10 policing has been limnired and mixed:

* Many police departments  have  struggled  to
recruit and retain persons of color in thelr
ranks. Underrepresentation of people of  color
presents a barrier to butlding relationships with the
communities they are sworn to serve " Survey data
suggest thar black officers may be more mindful
than white officers of biased policing A majority

of black officers believe {and a smajonty of white

officers disagree) thar police treat whites better
than people of color, and agree that police are more
kkely to use force against people of coior than

12

against whites"™ Yet a diverse police force alone
15 unlikely to remedy community-police relations.
studies have reached conflicting conclusions
about the relatonship berween the race of officers
and their bkelihood of having used foree. ™

Some jutisdictons in the United States and abroad
offer improved models [or preventing excessive
use of force, nvestgating claims, and ensuring

police accountability, Connecticut, Maryland, and |

Wisconsin have passed laws requiring special
prosecutors to handle cases of police nusconduct
in order to address the potential conflict of inrerest
when local disuicr attorneys prosccute the law
enforcement otficials with whom they work daily. "
France and Spain have similar laws, requiring
independent investugating magistrates for cases
involving police use of deadly force.'”” Given the
constderable leeway given to police on when to use
force within the “objectvely reasonable” standard

set forth by the Supreme Court,'

it is important
to create clear guidelines that curb excessive use
of force. Germany, for example, provides strict
limitations on the use of force for petty offenses.'"”
A case study of the Austin Police Department
recommends a use of force policy that contains
clear deadly force and less-lethal force guidelines,
extensive police training in all force options, and
an early warning system for identifying problem
officers."” Once officers are deemed ungualified by
thelr cammanders, a process should be established
to remove problem officers and prevent those
with & history of misconduct from transferring
to  other departments.'” In
independent civilian review board with the power

additon, an

e discipline officers should be established 1o
oversee complaints fled by the public,

There 1s carrently growing interesi n the potental
for body cameras worn by officess o reduce their
excessive use of force and increase accountability.

Following the fatal police shootng i Perguson,

Misscour, President Obama has pledged ro allocaie

75 millon to the purchase of 50,000 body

rameras."? Research on the effectiveness of these
camneras, however, 1s both limnited and mixed.
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There is some evidence that body cameras can
reduce use of force by police, assaults on officers,
and clitizen complaints, by changing either police
or citizen behavior.!!! Yet as the non-indictment of
WY P} otficer Daniel Pantaleo for Hric Garner’s
death suggests, video footage of excessive police
force does notensure accountability. Meanwhile, this
technology has raised concerns that body cameras
may Intrude on citizen privacy and exacerbate
trauma among vicims of crimes and accidents. Yet
a number of civil rights organizations, including
the American Civil Liberties Union, have generally
expressed support for the use of body cameras,
provided chat they are governed by strict privacy
policies.!"” This year, Los Angeles will become the
first major US. city te implement body camera

1 : 3
technology widely."!

The Vera Institute of Justice’s Prosecution and
Racial Justice program has worked with various
jurisdictions to reduce unwarranted racial and
cthnic disparities caused by prosecutorial decision
making. In Milwaukee, prosecutors previously
filed drug paraphernalia charges against 73% of
black suspects but only 59% of white suspects.’™
The prosccutor’s office was able o eliminare
these disparities by reviewing data on oulcomes,
stressing diversion to treatment or dismnissal,
and requiring artorneys to consult with supervisors

prior to filing such charges.

[n Dorchester, 32% of people of colorarrested ina
school zone for a drug crime received an enhanced
charge, while only 15% of whites received such a
charge. Basced on these tindings, judicial leadership
worked with police and prosecutors o develon
guidelines to more fawly handle school zone

that munimized staff  inconsistencies, while
encouraging youth sanctons other than secure
detention. The changes resulted in an mnmediate
reduction in the detention population and were part
of a broader effort that largely eliminated the racial
disparity in the proportion of veferrals resuldng in
detendon.

When making bail determinations in Saint Louils
County, Minnesots, judges did not have access
to a defendant’s bail report, which contained
important - personal  background information,
and relied exclusively on the name of the person
arrested, the current charge, and the person’s
prior criminal history in the state. Local officials
percerved the system o be biased against people of
color, releasing whites on their own recogrizance
twice as often as other racial groups, and lmposing
money bond on African Americans more often
and in a greater amount than on whites. Racial
dispartues  remained even when conuolling for
offense severity level, number of felony charges,
and the defendant’s criminal history. Changes were
made so that in all felony cases, judges only made
bail determinations once a bal report had been
provided. The judges also received training on best
practices in making bail determinations.

8 Disuct Cowrt Judge Mark W Bennett spends
25 minutes discussing implicit bias with the
potential jurors in his court,'” Fle shows video clips
that demonstrate hias in hidden camera siruations,
gives specific instructions on aveiding bias, and asks
jurors to sign a pledge. Although the impact of this
approach has not been measured, mock jusy studies
have shown that Jucreasiag the salience of race and
making jurors more conscious of their biases redies

biased decision making. '

MNorth  Carolinas Racial Justice Act enabled

commulation of death sentences based on statiseical
evidence that race had played a role in seutencing,

Fourdeath sentences were conmmuted o life without

narole, But as a resudt of divisive state politics on
3 i

CASES. N . 1 1
the wsue, the legislature subsequently repealed the
* Simitarly,  Multnomah  County  nsttuted 2 law.
“sanctions  grid”  for  probanoen  viclatons
22




Investing in alternatives to incarceration and imiting the
financial outlays required from defendants have helped
to reduce the disadvantage of low-income people of
color in the eriminal JU‘oUCt’ system.

o In 2014, New Jersey reformed its bail system to
emphasize risk assessment over monetary
bail in prewuial release decisions. Previously, all
defendants were detained b'\sed on their ability
to post bail, regardless of their risk level. The
new set of laws, which mcludt:s a constitutional
amendment approved by voters, expands judicial
discretion to set the terms of pretrial release and
provides judges with broader nonmonetary
pretrial release options. Judges may now release
Jower-risk indigent individuals who cannot afford
bail and may deny pretial release for high-risk
individuals.'"” All defendants will undergo a risk
assessment before their bail hearing and monetary
bail may only be setif itis determined that no other
conditions of release will assure their appearance in
court. In addition, the legislation established time
limits to ensure more speedy trials and guarantees
defendants the right to counsel at their pretrial
detention hearings.'"®

*  Appointed counsel s under-resourced and often
struggles 1o gather information supporting
pretrial release to present ar custody or hail
hearings. The Cook County Public Defeader’s Office
established the Detention Response Uit in 1996

to improve case outcomes for youth of color. The
unit consisted of two paralegals who interviewed
detained vouth prior to their custody hearings, The
paralegals helped add a larger social narrative to the
court process by checking on community ties and
stressing to familics the importance of attending
the custody hearing,

In Berks County, PA, officials were able to reduce
the number of vouth in secure detention — most
of whom were youth of color — by 67% between
2007 and 2012 in part by increasing reliance on
alternatives. These included non-secure shelers
for youth who cannot safely return home but did
not require locked detention, evening reporting
centers, electronic monitoring, and expanded use
of evidence-based rreatment programs. Because
many of these youth had committed technical
violations of their probation terms, this broader
range of alternatives made it possible to keep them
out of detention without harming public safety.

In 2004, Illincis expanded alternative community
programs and decreased reliance on detentien.
By 2007
across the state’s four pilot sites. The sites created

, detentions had been reduced by 44%
a wide vatiety of programs, including Ageression
Replacement ‘Training, I'unctional Family Therapy,
a community restorative board, teen court, and
substance abuse treatment. Hor every $1 spent on
the programs, $3.05 in incarceration costs wer

avoided.

Other jumsdictions have reduced the proportion
of youth of color in detention by adopting
graduated sanctions for probation violations.
In Rock County, Wi graduared sanctions and
mcentives  for  probation  violators, such  as
Ageression Replac mmli Training and evening
Paetael é‘ é‘r
reporting, helped drop the percentage of w)ud of

1

!

color i the rotal dua ntioen population from
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te 30%. Similarly, in Union County, NC, the use
of graduated sanctions for youth who viclated
probation helped to decrease the representation of
vouth of color in the total detention population by
2750,

J 0.

Maricopa County significantly improved cutcomes
in the Driving Under the Influence (DUT) Court, by
creating a separate Spanish-speaking court. The
court achieved an 88% graduation rate, higher than
the 66% rate for partucipants in Hnglish-speaking

DUI court. Graduates of the DUI court have to
complete at least 20 weeks of treatment, education,
and counseling, reach 6 months of sobrety, and be
attending school or employed.

Santa  Cruz  County’s probation department
addressed  difficulties  of  communicating  with
Latino families by increasing the number of
Spanish-speaking staff to match the proportion of
such youth at the detention center. 'The deparument
also doubled the number of youth diversions by
creating programs to meet the needs of Latino
youth, designing programs to meet regional needs
across the county, and expanding bilingual staff
atalocal commumty provider. Overall, these efforts
helped lead to o 25% reduction ia the average
daily detention population, and a simuliancous
22% reduction in the Latino representation in the
juvenile hall population.



“While the criminal justice system 1s not well-positioned
to address the socioeconomic inequality that contributes
to differential crime rates, it should not aggravate

1Y Advocates have had success in

these conditions.
downsizing and redirecting criminal justice spending,
increasing utilization of existing resources, and limiting

the collateral consequences of crimunal convictions,

= California voters in November 2014 approved

Proposition 47, which reclassifies a number of low-

level offenses from felonies to misdemeanors.'™
This allows 10,000 mcarcerated individuals to
petition to have their sentences reduced. Moreover, a
significant portion of projected state prison savings
cach year will be allocated to preventing crime
from happening in the first place. This includes
investrnents in mental health and substance
abuse treatment, programs (o reduce school
truancy and prevent dropouts, and support for

victim services,

»  (Othials fmd community  groups in  Pima
County, A, helped to increase the utilizatien of
“ommunity tesources by creating geocoded maps
to identify communities with high proportions of
youth referred to detention and then developing
communify asset maps to find available program
services for at-risk youth inn those areas.

» A criminal record s a strong  barrier  fo
employment, and therefore 1o successful reentry.
In 2012, the Egqual BEmployment Opportunity
Commission warned emplovers that they may
be liable under Tide VI of the Civil Rights Act

of 1964 it they uniformly administer “a criminal
background check that disproportionately excludes
people of a particuiar race, national origin, or other
protected charactesistic” when it is not related to
the job or necessary for the business.” To reduce
barriers to employment for those with criminal
records, many jursdictions have passed laws or
issued administrative orders to “Ban the Box” — or
remove the question about conviction history from
initial job applications and delay a background check
until later in the hiring process.”™ Twelve states —
including Maryland, Ilineis, and California — and 60
cities — including Atlanta and New York City — have
passed these reforms. Maore broadly, 41 states and
the District of Columbia have enacted some form

of legislation to reduce collateral consequences.'™

Advocates have been urging states to end denial
of federal cash assistance and food stamp
benefits for people convicted in state or federal
courts of fclony drug offenses. These bans
primarily affect low-income womnen of color.'™
The 1996 Personal Responsibility and  Work
Opportunity Reconciliation Act that created the
ban also permitted states to opt out or modify its
terms. To date, 13 states have fully opted out of the
cash assistance ban and nine from the food stamp
ban. Others have opted out in part through smaller
changes, such as making access dependent on type
of drug offense or enrollment in treatment.

In recent years, advacates have worked to address
housing insecurity for persons with convictions.
In 2011, the federal Department of Housing and
Urban Development began urging public housing
agencies o relay admission policies in an effort
to helr neople released from puson reunlte with
their families.™ Litigation underway 1n Kansas City
and New York City strives to address exclusionary
housing policies in the private rental market.'™

Since  [Y97, 23 states, including New Mexico,
Rhode Island, and Virginia, have enacted reforms
to expand voter eligibility for people with felony
convictions.” Felony disentranchisement policies
have had a disproportionate impact on commusities
ot color, with black adults four titnes more likely to
fose thelr voting dights than the rest of the adult

populatio i3,
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decision-makers

and interested parties -
policymakers, practitioners, community groups, and
formerly incarcerated individuals — should be included in
the development and implementation of reforms. This
collective approach can idennfy sources of disparity,

Al key

develop solutions and
weigh thelr costs, carry out
implementation, and establish
monitoring and accountability

practices.  Institutionalizing

reforms in this way can also
ensure that they are sustainably
funded and implemented. In
addition, public education can
expand demand and support

for reforms.

address  racial

Analyzing the unpact of reforms to
disparity within the justce systemn requires not only
access to comprehensive data, but also a framework for
measuring success. A key question is whether an initiative
should be designed to reduce the fofal mumber of people
of color in the justice system (in absolute count or as 2
vate) or the relatioe rakio of racial disparity (2 comparison
of rates of contact with the justice system). These are

both laudable goals, but with potentially very different
outcomes. just as it is possible 1o reduce the absolute
level of imprisonment without reducing racial disparity
(for example, if both white and black incarceration rates
were equally reduced), so is it possible to reduce racial
disparities without affecting incarceration levels (for
example, if the white incarceration rate rose while the
black incarceration rate remained constant),

A recent study of the juvenile justice system tlustrates
these dynamics. The National Council on Crime and

Delinquency analyzed dara

from  five  geographically
diverse counties engaged in
juvenile justice reform in the
period 2002-2012, a period
when the number of juveniles
in  residential  placement

nationally dechned by about

40%. The study found that

of the uveniles placed in
secuge confinement during this perod, the proporton
who were vouth of color mncreased from 12.4% in 2002
to 22.3% in 2012, While 1t s troubling that the racial
disparity has increased, there are nonetheless far fower
African Americans (and whites) hehind bars. 'rom the
perspective of reducing the consequences of erirminal
justice control over people of color, such a development

has been construetive overall,



The country has made progress on these issues in recent
years. New York and other large states have significantly
reduced their prison populations'™! and the juvenile justice
system has reduced youth confinement and detention by
over 40% since 2001."*% The racial gap in incarceration
3 and police departments in

M The Garner case

rates has begun to narrow
many ciues are increasingly diverse.
has sensitized many white Americans to problems in the
fustice system, with 47% of whites nationwide and half in
New York City stating that the officer shouid have been
indicted.”" inally, proper enforcement of the recently
reauthorized Death in Custody Reportng Act can ensure

30

accurate data on future police use of lethal force

But demonstrators have echoed Garner’s final words — 1
ca’t breathe” — and the message attributed to Brown
— “hands up, don’t shioot” - in public protesis because

there 1s much left to do.

As proven by the jurisdictions highlighted in this report,
reforms can improve criminal justice outcomes by
targeting the four key causes of racial disparity: disparate
racial mpact of laws and policies, racial bias in the
discretion of criminal justice protessionals, resource
allocation decisions that disadvantage low-1ncome people,
and policies that exacerbate socioeconomic inequalitics,
We must now expand the scale and increase the speed of
these efforts. '

27
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